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Abstract--- The objective of this research is to analyze the transfer of rights to Patent and Plant Variety 

Protection due to agreement, carried out in a notarial (notarial deed). It also analyzes the function of notary deed 

related to the transfer of rights to patent and protection of plant variety. This research is a normative descriptive 

study, by means of the statute, the conceptual and the historical approaches. The data sources are legal materials 

of primary, secondary and tertiary classification. They are legal materials containing related laws, regulations, 

views and developing doctrines. On the basis of the outcomes of the study it can be inferred that the transfer of 

the right to a Patent whether due to legacy, allowances, wills, grants, written contracts or other causes defensible 

by statutory regulations, must be done in a notarial (authentic) deed. Meanwhile the transfer of rights to the 

Protection of Plant Varieties, notarial deed is only required by transfer due to agreement only, not for transfers 

in other forms. The transfer of rights must be recorded and announced by the rights applicant. If it does not meet 

the specified recording requirements, the transfer of rights is deemed withdrawn. The notarial deed used in the 

transfer of Patent and Plant Variety Protection has juridical and economic functions that can deliver legal 

certainty and preventive defense for the parties. In addition, the notarial deed has the power of proof, that is, the 

power of physical, formal and material evidence. Besides that it is strong and perfect evidence. It can be 

concluded that the transfer of patent right and protection of plant variety, for the sake of legal certainty and for 

verification in the future, needs to be made with a notarial deed. In the future, the procedure for patent 

registration needs to be immediately determined by the government in order to create legal certainty and law 

enforcement. 

 Keywords: notarial deed; transfer; patent; plant varieties  

 

I Introduction 

 
In material laws the most important is the division of tangible (immaterial) and immaterial objects, as well as 

movable and immovable objects, respectively delimited in Articles 503 and 504 of the Civil Code (CC) . The 

need for this division because it has important consequences related to the field of delivery and the field of goods 

guarantee . Related to material law, property rights can be obtained by way of transfer or being transferred. 
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Article 584 CC regulates the transfer in 5 ways, namely: ownership; attachment; inheritance; expired; and 

handover on the basis of personal facts carried out by authorized persons. 

The model of obtaining ownership rights by handover on the basis of personal facts carried out by the 

authorized person is called by obtaining objects in a "derivative" manner because obtaining the ownership rights 

is due to the involvement of another party, meaning that the party has an interest in the will of those who wish or 

wish to have the right belongs to an object that is needed. Obtaining ownership rights by means of derivatives, 

namely through legal actions in the form of levering (handover) of their property to other parties. The personal 

titles or events are commonly used as a basis for handover in the form of a "sale-purchase" agreement; 

"exchange"; or "grant" . Property rights obtained through handover on personal facts are dominated by the sale 

and purchase agreement. Most of one's assets are obtained because of the purchase proceeds. That's why in the 

"sale and purchase agreement" earned the nickname "cornerstone" in the area of the business world both 

nationally and internationally. 

Intellectual property rights including immaterial movable objects  can be used as collateral for loans whose 

agreements are made with a notarial deed. In principle, intellectual property rights are classified as intangible 

movable property whose ownership can be transferred through inheritance, grants, endowments, sale and 

purchase agreements or debt guarantees . Transfers of Patent Rights and Plant Variety Protection (PVP) due to a 

written agreement must use a notarial deed, where personal facts can occur in the form of buying and selling, 

exchanging or guarantees. The notary authority granted by Patent Law and PVP is the authority in the field of 

industrial property rights. The notary's authority to make the notarial deed constitutes the attribution authority.  

The presence of a notary is necessary to fulfill the requirements of the public who need legal documents 

(authentic deeds) in the arena of civil law, so that the solicitor has the responsibility to serve the community. One 

form of services is transfer of rights to PVP and Patents . The notary must continually equip himself with various 

sciences in order to keep pace with the progress of the era which is and will continue to develop. If a Patent and 

Plant Variety Protection are transferred in written form with a notarial deed, then the patent transfer shall be 

recorded and announced at the Director General of Intellectual Property Rights. While for the PPV the recording 

of transfers and announcements is made at the Office for Plant Variety Protection. However, what needs to be 

studied is whether the terms and procedures for recording the transfer have been accommodated. All forms of 

transfer of rights both to Patents and Protection of Plant Varieties must be recorded and announced by paying a 

fee. Recording the transfer should be attached by certain conditions within a specified time period. If within the 

specified time period the requirements are not complete, the request for transfer of Patents and Plant Variety 

Protection in a form of written agreement is deemed withdrawn. Here, the role of a notary as a deed maker of a 

patent transfer and Plant Variety Protection is necessary to provide information on the parties related to the 

existence and function of the notary deed. 

 

II Literature Review 
 

2.1 Authentic Deed as Perfect Evidence 

Proof instruments in civil law include written evidence; witness evidence; suspicion; avowal; and oath. Proof 

by writing is done by authentic writing or by writing under the hand. Inscribed indication or a dispatch is 
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anything that comprises interpretation signs that are proposed to transfer out one's desires or views and are used 

as proof . Letter of evidence contains statements (information, acknowledgments, decisions etc. regarding legal 

events made as per the applicable regulations, viewed and validated by official officials. Letters as written 

evidence can be distinguished in deed and non-deed letter. Furthermore, the deed consists of authentic deed and 

deeds under the hand, so that in the evidentiary law three types of letters are known, viz. an dependable deed, a 

deed under the hand, and a letter not a deed . 

According to Sudikno Mertokusumo , an authentic deed is made by an officer who is sanctioned for this by 

the authorities, according to the stipulations that have been established, both with and without the assistance of 

the interested parties that record what is requested to be contained therein by the interested parties. On the basis 

of the above definition, it can be mentioned that the main elements of an authentic deed are the deeds made by 

and or in front of public officials such as Notary, Judge, Clerk, Bailiff, and Civil Registrar. So the letter issued by 

the official concerned such as Notarial Deed, Verdict, Minutes of the Session, Minutes of Confiscation, Marriage 

Certificate, Birth Certificate are Authentic Deeds . 

Deed has two functions, namely formal function (causa formality) and function as evidence (probationis 

causa). Causa formality, the deed serves to complete or perfect a legal act. The existence of a deed is a formal 

condition for the existence of a legal act. Probationis causa, the deed has a function as evidence, because from 

the beginning the deed was made deliberately for proof in the future. 

In procedural law, proof has a juridical meaning, it only applies to parties who have litigation or who have 

obtained rights from them and the purpose of this proof is to provide certainty to the judge about the existence of 

certain facts. Therefore the verification must be carried out by the parties. Whoever claims then has the right or 

he mentions something to prove his privileges or to repudiate the privileges of others. Thus the person must 

demonstrate the presence of that privilege or the existence of the incident. Who postulates something then he 

must prove. 

To be able to prove the existence of a legal act (such as buying and selling), we need evidence that has the 

rule of evidence. In this circumstance so that the deed as written evidence has perfect  proof power, then the deed 

should fulfill the genuineness requirements as laid out by law. One of them must be completed by or in front of 

an sanctioned official, in this instance the "Notary". As a public official, a notary plays a very important role in 

fulfilling the authenticity requirements of an authentic letter or deed in order to have perfect proofing power . 

Authentic deed is a perfect proof, as referred to in Article 1870 CC, which provides perfect proof of what was 

done / stated in the deed. The perfect power of proof delimited in an dependable deed is a combination of 

approximately of the powers of proof and the necessities limited therein. The lack of one of the evidentiary 

powers or requirements results in the authentic deed not having a perfect proof of value (volledig) and binding 

(bindende) hence the deed will fail its genuineness and seize to be authentic. 

In a reliable deed the power of birth proof, formal and material must be fulfilled. The power of birth proof 

means the power of proof is based on the birth condition of the deed itself, and applies the principle of acta 

publica probant sese ipsa which means that a certificate which physically appears as authentic deed and fulfills 

specified conditions, then the deed is valid or can be measured as an authentic deed until it is proven otherwise. 

The power of formal proof means that from the authentic deed it is proven that what is specified and included in 
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the deed is factual and is a description of the wishes of the parties. Whereas the material evidence is that the 

contents of the deed are true for every person who asks to make the deed for evidence against him. 

2.2 Notary Authority 

The concept of authority starts from the characteristic of a country, namely the existence of power that has 

authority . Miriam Budiardjo in her book stated that power is usually in the form of a relationship in the sense 

that there is one party that rules and another party that is ruled (the rule and the ruled) . 

In connection with the concept of attribution, delegation, or mandate, the attribution authority is the authority 

carried by the notary. According to J.G. Brouwer and A.E. Schilder , with attribution , power is conceded to an 

authoritative authority by a free administrative body. The force is introductory (originair), or, in other words that 

isn't gotten from a formerly existing force. The authoritative body makes free and already non-existent powers 

and appoints them to a position. From the statement of J.G. Brouwser and A.E. Schilder, attribution authority is 

given to an organ (notary public official appointed by the government) based on the law given to the competent 

organ. 

Law No. 2 of 2014 regarding Amendment to Law No. 30 of 2004 regarding the Notary Position (NPL) has 

given authority to the notary to make authentic deeds. This authority includes making authentic deeds in the field 

of Patent and Plant Variety Protection. An authentic deed is made in the pattern determined by the law or in the 

attendance of a public official sanctioned for that at the location the deed was completed (Article 1868 CC). A 

deed can be said to be authentic if it has fulfilled elements such as: made in a form determined by law; drawn up 

by or in the attendance of an authorized public official for the purpose of preparing the deed; and made in the 

area of authorized notary. 

The existence of a notary deed in addition to as evidence, will provide legal certainty for the parties. Legal 

inevitability mentions the application of clear, constant, reliable, and consequent laws, the application of which 

cannot be prejudiced by independent conditions in nature. The indicator of legal certainty in a country itself is 

the existence of clear legislation and the law is implemented well by judges and other legal officers . Notaries as 

state officials are able to provide guarantees of inevitability, directive and legal defense that are needed reliable 

written indication concerning the circumstances, events or legal actions carried out through certain positions. 

The notary authority in general is regulated in Article 15 paragraph (1) of the NPL, namely "making an 

authentic deed concerning all deeds, agreements and stipulations required by statutory regulations and / or as 

desired by the parties concerned to be stated in an authentic deed, guaranteeing the certainty of the date of 

making the deed, keeping the deed, giving the grosse, copies and quotation of the deed, all of them as long as the 

deed making is not assigned or excluded to other officials or other people determined by the law ". The mandate 

of a notary in creating an genuine deed as mentioned in the NPL, it is also mentioned in the Patent Law and the 

Plant Variety Protection. 

 

III Methodology 
 

Normative legal study is a procedure to discovery the rule of law, lawful principles, and permissible doctrines 

in terms of overcoming the legal problems encountered. Therefore this type of normative research is used in 
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agreement with the problem under study. Thus the research method is needed whose purpose is to discovery or 

acquire something or carry out an motion to achieve the goal. 

The method used in this research is the decree, theoretical and historic approaches where the approaches used 

can help to analytically describe in answering the issues related to the making of authentic deed by notary in the 

transfer of patents and plant variety. The data sources in this paper are legal materials of primary, secondary and 

tertiary nature. They are legal material comprising of related laws, regulations, views and developing doctrines . 

The normative legal research applied is focused on assessing positive legal norms related to the power of a 

notary in preparing authentic deed in the arena of Patent and Plant Variety Protection. The assessment is carried 

out by investigating numerous formal legal rubrics such as laws and other implementing regulations related to 

the Position of Notary and Intellectual Property Rights related to the clarity of the contents of the regulations, the 

literature containing theoretical concepts related to the research issue. Clarity of the contents of the regulations 

can minimize the occurrence of multiple interpretations, provide legal certainty and can minimize the occurrence 

of disputes. Clear rules in the sense that there are no ambiguities in norms or doubts (multiple interpretations) 

and are logical so that they do not contradict or root norm conflicts . 

 

IV Result and Findings 
 

4.1 Notary Deed: Transfer of Patents and Plant Varieties due to agreement 

Intellectual Property Rights are valuable assets that are non-material (immaterial) derived from the creativity 

and innovation of human beings. Creativity is human creativity in the fields of art, science, and literature 

protected by patent. While innovation is the result of human finding in the sphere of technology and design that 

is protected by Industrial Property Rights such as (Patent Rights, Trademarks, Layout Designs of Integrated 

Circuits, Industrial Designs,Trade Secrets, and PPVs) . 

On the basis of the distribution of types of Intellectual Property Rights mentioned above, Indonesia has 7 

(seven) Laws in the Field of IPRs. However, this study is only focused on Law Number 13 of 2016 concerning 

Patents and Law Number 29 of 2000 regarding PPV. Both of these laws have unique arrangements compared to 

5 other Intellectual Property Rights Laws. The uniqueness lies in the arrangement of the transfer of rights as a 

written contract. The Patent and Plant Variety Protection Laws require the transfer of Patents and PVP due to 

agreement is made as a notarial deed. While the transfer of other intellectual property rights are adequate with a 

written agreement and do not require an authentic deed aka notarial deed). Therefore, if the transfer of Patent and 

Plant Variety Protection is due to an agreement (under the hand) but does not use a notarial deed, then the 

contract is null and void, because it violates the norm or causa which contains a reason prohibited by law , 

namely the Patent Law and the Law of PVP. The cause which is prohibited by law as regulated in Article 1337 

CC which states "A cause is prohibited, if it is prohibited by law, or if it is contrary to good decency or public 

order”. 

Paragraph (1) of Article 74 of Law Number 13 Year 2016 concerning Patents, states that "The right to a 

Patent may switch or be transferred in its entirety or in part as per inheritance; grant; will; waqf; inscribed 

agreement; or other defensible reasons based on statutory provisions. Furthermore, the Elucidation of Article 74 

paragraph (1) states that "Transfer of Patent Rights must be done by Notary (authentic deed). Based on this 
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explanation, "Transfer of Patent Rights must be done by Notary (authentic deed)". The explanation in Article 74 

paragraph (1) can be interpreted in all forms of transition whether due to inheritance; grant; will; waqf; and a 

written agreement must be with a notarial deed. If the transfer of rights to a Patent does not use a notarial deed, 

the transfer is null and void. 

Furthermore Article 40 paragraph (1) of Law Number 29 (2000) regarding Protection of Plant Varieties states 

that "the right to Protect Plant Varieties may transfer or be transferred because of inheritance; grant; will; 

agreement in the form of a notarial deed; or other reasons justified by law ". In this context it can be said that the 

notarial deed is used in the transfer process because the agreement is not only for the transfer in other forms such 

as inheritance, grants and wills. It's just that the norm does not mention the word obligatory, so this norm 

becomes blurred whether it is a necessity to use a notarial deed or not. 

Of the two, namely the Patent Law and the Plant Variety Protection Law there are differences in the transfer 

of rights. For the transfer of patent rights, all transferal forms are in good form due to inheritance; grant; will; 

waqf; or written agreement must be with a notarial deed. While the Plant Variety Protection Law, the transfer is 

due to an contract as a notarial deed. The rest is a transfer due to inheritance; grant; will; waqf does not need a 

notarial deed. But the parties can make an agreement if the transfer due to inheritance, grants and wills will be 

poured into a notarial deed as per the principle of freedom of contract. 

Intellectual property rights transferred to other parties must be recorded and announced, as well as the Patent 

and Protection of Plant Variety must be registered. So it can be known who the owner (recipient) of Patent and 

Plant Variety is. The registration for a patent is made at the Directorate General of Intellectual Property, 

Indonesian Ministry of Law and Human. Meanwhile, Plant Variety Protection is registered at the Office of Plant 

Variety Protection. 

For patent, the requirements and procedures for recording its transfers there have been until now no new 

implementing regulations as directed by Article 75 paragraph (5) of Law No. 13 of 2016 regarding Patent. But at 

least from the perspective of the historical approach, the old regulations set out in Presidential Regulation No. 37 

of 2010 concerning the Requirements and Procedures for Recording Patent Transfers can be used as material for 

analysis and basis for future regulations. Presidential Regulation No. 37 of 2010 is the implementing regulation 

of Article 66 paragraph (5) of Law No. 14 of 2001 concerning Patent. 

Based on Article 16 of Presidential Regulation No. 37 of 2010 related to the procedure for recording the 

transfer of patent in the form of written agreement, the patent recipient submits the application for recording the 

transfer of patents to the Directorate General by attaching: 

 a. the relevant Patent certificate; 

 b. written agreement regarding the transfer of Patent; 

 c. Special Power of Attorney, if the application is filed through a power of attorney; 

 d. proof of payment of the application for recording a patent transfer; and 

 e. proof of payment of an annual fee for a Patent. 

 

Based on Article 16 of Presidential Regulation No. 37 of 2010 above, it is necessary to attach a written 

agreement regarding the transfer of patent. For future changes, that written agreement should be attached with a 

notarial deed, because the Elucidation of Article 74 paragraph (1) of Law No. 13 (2016) concerning Patent states 
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that the transfer of rights to a Patent must be done in a notarial (authentic deed). Therefore, for future 

implementing regulations, the requirements for recording the rights to patent need to include an agreement with a 

notarial deed. Implementation regulations related to the recording in Article 74 of paragraph (5) of Law # 13 

(2016) must be realized immediately in accordance with what is mandated in Article 172 of Law Number 13 of 

2016 concerning Patent which states that "implementing regulations of this Law must be set no later than 2 (two) 

years from the date of promulgation of this Law August 26, 2016 ". But it is almost in the fourth year since it was 

promulgated and it is still not yet exist. 

Recording the transfer of Plant Variety Protection is stipulated through Government Regulation (GR) 

Indonesia No. 14 (2004) regarding Terms and Procedures for the Transfer of Plant Variety Protection and Use of 

Protected Variety by the Government (GR No. 14 of 2004). This Government Regulation as directed by Article 

40 paragraph (4) of Law # 29 of 2000 concerning Plant Variety Protection states "The requirements and 

procedures for the transfer of PVP rights are further regulated by the Government". Plant Variety Protection 

Rights may transfer or be moved through an contract as a notarial deed in which the procedure for transfer of  

PVP rights due to the contract as a notarial deed, the norm is regulated in Article 16 GR No. 14 of 2004,  

with the following procedures: 

(1) A recipient of Plant Variety Protection (PVP) rights due to an contract as a notarial deed shall submit an 

application for recording the PVP rights transfer to the PVP Office by filling in the PVT rights transfer 

application form and attaching: a. copy of notarial deed concerning transfer of PVP rights; b. the PVP rights 

certificate concerned; c. special power of attorney, if the application is filed through a power of attorney; d. proof 

of payment of the PVP rights transfer request registration fee. 

(2) In a maximum time of thirty days from the fulfillment of the requirements mentioned to in paragraph (1), 

the PVP Office shall record the transfer of PVP rights due to contract as a notarial deed into the PVP General 

Register and the PVP rights certificate concerned. and announcing it in the PVP Official Gazette and notifying 

PVP rights recipients. 

(3) Notification as mentioned in paragraph (2) shall be accompanied by a PVP rights certificate that has been 

affixed with the record of the handover of PVP rights to the receiver of the PVP right because of the contract as a 

notarial deed. 

(4) If the necessities as mentioned to in paragraph (1) have not been satisfied, then within a period of no later 

than thirty days from the receipt of the request, the PVP Office informs the claimant to fulfill the said necessities 

no later than three months from the notification date from the PVP Office. 

(5) If within the period mentioned to in paragraph (4) the applicant does not complete the requirements, the 

PVP rights transfer request is deemed withdrawn. 

 

Based on Article 16 paragraph (1) PP No. 14 of 2004, to submit a request for recording the transfer of PVP 

rights, it is necessary to attach a duplicate of the notary deed concerning the allocation of PVP rights. Meanwhile 

Article 16 paragraph (5), the request for transfer of PVP rights is deemed withdrawn, if within 30 days of receipt 

it does not complete the attachments as required, then the transfer is considered to be non-existent and has no 

legal consequences because this recording is mandatory (imperative) conducted at the PVP office. 
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As industrial property rights, both Patents and Plant Variety Protection in producing new inventions and 

assembling superior varieties require so much time, cost and energy that it is very reasonable if the law requires 

the notary deed in order to create certainty and fairness as the basis for written evidence . 

4.2 Notary Deed Functions in Transfer of Patent and Plant Variety due to Agreement 

Notary in Indonesia has main authority to prepare an authentic deed  along with other authorities as specified 

in Law # 2 (2014) concerning amendments to Law # 30 (2004) concerning Notary Position (NPL). The notary 

authority granted by the law is the authority of attribution, in the framework of performing part of the State's 

duties to provide lawful facilities to the public in the personal service field and to realize legal certainty. 

Legal assurance is a safeguard given to the public from indiscriminate actions or abuse of one's position and 

authority that can cause harm to other parties. In carrying out its authority and obligations, the Notary is obliged 

to refer normatively to the rule of law relating to all actions taken in the making of an authentic deed so that the 

deed is in accordance with applicable legal provisions and has a perfect proof of power. "Notaries only formulate 

legal relations between the parties in written form in a certain format in an authentic deed  (Article 38 NPL). 

Based on Article 1868 CC, an authentic deed is prepared in a form determined by law, made in the presence 

of an sanctioned official. An authentic deed is a legal product issued by a notary and has a perfect proof of power 

that includes outward, formal and material proofing. Matters set forth in the opening and closing of the deed is 

the responsibility of the notary as an expression that reflects the actual situation at the time of making the deed. 

In connection with this, HS Salim mentions 3 types of deed functions, namely : (1) as proof of having entered 

into an agreement; (2) as evidence of what is written in the agreement is the wishes of the parties and (3) as proof 

that on a certain date the parties have entered into a certain agreement as per the wishes of the parties. 

The notary has been given the mandate by the Patent and PVP Laws relating to the transfer of rights due to 

agreement as a notarial deed. An example of transfer of privileges to Patent and Protection of Plant Variety due 

to agreements is sale & purchase contract which is made with a notarial deed. The functions of notary deed in 

this transfer are (1) as evidence that a personal fact has occurred, namely the agreement on the transfer of rights 

to Patent and Protection of Plant Variety, (2) as evidence of what is written in the agreement is the wishes of the 

parties of the Patent owner (inventor) and the owner of Plant Variety Protection (Plant Breeder) that are 

positioned as "seller" with transfer recipient as "buyer", and (3) notarial deed serves as proof that on certain date 

the parties have entered into an agreement to transfer rights to Patent and Protection of Plant Variety as per the 

wishes of the parties. 

The notary as public officer, in providing services to the public in connection with making an authentic deed, 

must be neutral and impartial. The transfer of rights to Patent and Protection of Plant Variety by notarial deed has 

a legal and economic function. Juridical function is to realize legal confidence for the parties who made the 

contract. In addition, the economic function is to move the resources (rights) owned by the parties from a low 

utilization value to a high one . Juridical functions and economic functions of an agreement can be developed to 

protect the interests of the parties who make the transfer of rights to Patents and Protection of Plant Varieties 

attached to the objects / goods that are the object of the agreement. Patent Protection and Plant Variety Protection 

by developing legal and economic functions means also an effort to protect preventively if there are parties who 

use it without permission or approval to the rightful owner . 
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So as to guarantee conviction, peace of law requires true composed proof of conditions, occasions or 

legitimate activities made before a specific authority27. Further, the further developed the period, the more built 

up the relationship of common law that happens in the public eye, open familiarity with lawful assurance 

increments, real deed is expected to get an assurance of lawful sureness to the individual relationship that they 

make28 .  

The true deed must be made by an approved authority. In the interim, the approved authority having the 

power to make a valid deed in the field of civic law is a legal official open recorded in Article 1 number 1 of Act 

Number 2 of 2014 concerning Amendment to Act Number 30 of 2004 concerning Notary Position that the legal 

official is an open authority who is approved to make a genuine deed and who has greater authority as alluded to 

in this Article or under different laws. The nearness of a public accountant is important to address the issues of 

the network who need authoritative reports (legitimate deeds) in the field of common law, with the goal that the 

legal official has the obligation to serve the network. One of the administrations is through settling on a notarial 

deed because of understanding identified with the exchange of rights to Patent and Protection of Plant Variety29 

The authority of a public accountant in making a credible deed isn't just directed in Law No. 2 of 2014 

concerning Amendment to Law No. 30 of 2004 concerning Notary Position, yet in addition in Patent Law and 

Plant Variety Protection Law which specifies the exchange of rights to Patent and Protection of Plant Variety 

with a notarial deed (bona fide deed). The understanding made as a true deed is to make legitimate sureness for 

the exchange of the rights . If it is violated in the sense that the agreement not with a notarial deed and only with 

a written agreement between the parties (under the hand) made, then the agreement will be null and void . 

Because the agreement does not comply with the requirements set out in the law, namely the Patent Law and the 

Law on Plant Variety Protection, which normally states "transfer due to agreement (must) use a notarial deed," 

the cause then is unlawful and the results are null and void. For this review, Article 1320 CC can be used as the 

main instrument to test the legitimacy of the contract made by the parties related to the legal conditions of the 

agreement which must meet the objective element of a halal causa. If the transfer of rights to Patents and 

Protection of Plant Varieties due to the agreement does not use a notarial deed, then the transition because the 

agreement is null and void. 

The notary function as a public official only records the things that are desired and stated by the parties. 

Related to the wishes of the parties to make the agreement, there is no obligation for the notary to examine the 

physical truth of matters specified by the parties. This is in accordance with the Supreme Court Decree No. 702K 

/ SIP / 1973, (September 5, 1973) which states: "the desire to make certain deeds will never come from a notary 

but must come from the parties" as stipulated in Article 1335 CC. If the notary public is involved as a defendant 

with sanctions to meet compensation, the notary may submit an argument from the Decision of the Supreme 

Court No. 703 / SIP / 1973, that "the deed of a party made by a notary is at the desire of the parties so that if 

there is a dispute between the two parties then the notary cannot be sued". 

In responding to a civil lawsuit against a notary, the steps that the Notary must take when receiving a lawsuit, 

according to Habib Adjie , is to study the lawsuit in order to find out the reasons, whether breach of contract, acts 

against the law or cancellation of the deed. If the claim is in the form of default, it means that there is a liability 

of the parties that is not fulfilled by either party. If the act is against the law, it means that there are parties who 

feel aggrieved related to the existence of the deed. Furthermore, if a claim is canceled or revoked, the contents of 
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the deed can be canceled or changed. It must be seen the aspects of the cancellation, whether they are outward, 

formal or material aspects. 

Notarial deed is an authentic deed which has the power of proof such as: the power of physical, formal and 

material proofs . The power of outward proof has the ability to prove itself to its validity, which is commonly 

referred to as "acta publica proban sese ipsa". The power of formal proof (formale bewijskracht) is the statement 

of the official in the writing contained in the deed which is the same as what was done and witnessed by the 

official concerned in carrying out his position, including certainty from the date of manufacture, the signature 

and place of making the deed and the identity of the present people and also the place where the deed was made. 

By not reducing the evidence to the contrary, then the complete proof, where the power of proof of the official 

deed and the parties' deed is the same, meaning that the official statement contained in both groups of deeds and 

the statement of the parties in the deed has the authority of official proof and applies to the parties ; and the 

power of material evidence (materiele bewijskracht), in the sense that the contents of the deed are true to every 

person who asks to make the deed for evidence against him. The power of proof of authentic deed material is a 

certainty that the parties not only face and explain to the notary but also prove that they also have done as stated 

in the deed material (see Article 38 NPL). 

 

V Conclusion 
 

Patents and Plant Variety Protection are intellectual property rights that have a different character compared 

to other IPRs, namely from the transfer of rights. The transfer of rights to a Patent whether due to legacy, 

endowments, wills, grants, written contracts and other defensible reasons based on statutory provisions, must be 

done by notarial (authentic deed). The meaning of the transfer of rights to a Patent because of legacy, 

endowments, wills, grants, written contracts and other things that are defensible by law, must use a notarial deed. 

Meanwhile the transfer of rights to the Protection of Plant Variety, the need for notarial deeds is only intended 

for transfer due to agreement only. Transfers in other forms do not need a notarial deed. Transfer of rights to 

Patent and Protection of Plant Variety, requires to be recorded and be announced. If it does not meet the 

specified recording requirements, the transfer is deemed withdrawn. Transfer of rights to Patent and Protection of 

Plant Variety still requires mandatory recording. If the transfer applicants do not meet the recording requirements 

in accordance with a predetermined time period, the request for the transfer of rights is deemed withdrawn. It's 

just that for Patent, regulations related to the terms and procedures for recording transfer have not yet been 

realized. For legal certainty, the government must immediately set the regulation. 

As industrial property rights, both Patents and Plant Variety Protection in producing new inventions and 

assembling superior varieties require so much time, cost and energy that it is very reasonable if the law requires 

the notary deed in order to create certainty and fairness as the basis for written evidence. The notarial deed used 

in the transfer of Patent and Plant Variety Protection provides juridical and economic functions that can provide 

legal certainty and preventive protection to the parties making the agreement. Besides that notarial deed is an 

authentic deed which has the power of physical, formal and material proofs. 
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